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EFFECT OF CODICILS TO WILLS 

An able and comprehensive opinion of 
Mr. Surrogate McNaught, of Delaware 
County (Matter of Cable, 123 Mise. Rep., 
894), goes far to settle the ambiguity here- 
tofore existing as to the precise function 
and effect of a cod‘cil or codicils to a last 
will and testament, according to the New 
York Law Journal. 





A econe’se statement of the facts will’ 


clearly present the issues involved in the 
ease. The testator executed his will in 
January, 1912. Subsequently, commenc- 
ing September, 1913, and extending to 
July, 1923, the testator executed various 
codicils, numbering in all eleven. In most 
of the codicils the testator revoked certain 
bequests to individuals named, stating that 
the reason for such revocation was that he 
had paid such individuals the amount of 
their legacies. It appeared from the evi- 
dence that on February 3, 1923, at the 
home of the contestant, the decedent made 
a codicil to his will dated on that day, and 
on February 20 of the same year the tes- 
tator, in the presence of several parties, 
burned up the codicil of February 3, say- 
ing at the time that he was glad he ‘‘had 
it back now,’’ as he wanted it. Subse- 
quently, and in June of 1923, the testator 
executed two more codicils to his will, 
known respectively as tenth and eleventh, 
which recited therein that the testator rati- 
fied and confirmed the last will and testa- 
ment executed by him in every respect, 
but failed to state that he ratified and con- 
firmed the codicils thereto. 

On this state of facts three important 
questions were presented for decision by 
the surrogate: First, what was the effect 
on the testamentary disposition of the tes- 
tator’s property by the burning of the 
codicil executed February 3, 1923; second, 
were the original will and the codicils as 





they ex‘sted prior to the destruction of the 
codicil of February 3, 1923, revived by the 
declaration of the testator at the time of 
the destruction of such codicil if such 
destruction revoked the original will and 
ceodicils, and third, what was the effect 
upon the original will and the existing 
eodicils by the execution of codicils known 
as tenth and eleventh, subsequently to the 
destruction of the codicil of February 3, 
1923? 


On question 1, the learned surrogate 


held that, since the revocation of a codicil 
to a will does not necessarily carry with it 
a revocation of the will to which it was 
attached, the will remains as it was before 
the execution of the codicil except that as 
to the bequest contained in the codicil the 
testator dies intestate. 

As to questions 2 and 3, the learned sur- 
rogate held that the principle is well estab- 
lished that a codicil, executed with the 
formalitids required by the statute, oper- 
ates as a republication of a will in so far 
as it is not altered by such instrument, and 
that, as in the instant case, the term 
‘*will’’ is not to be taken in its narrow and 
restricted sense, meaning only the original 
will of the testator, but is to be considered 
as the will with all additions thereto, i. e., 
the codicils, the execution of codicils tenth 
and eleventh revived and republished the 
will of the testator together with all codi- 
ceils then existing. 

We quote from the court’s opinion as 
follows: 

‘“‘Did the execution of the tenth and 
eleventh codicils revive and republish the 
original will of the testator with the codi- 
cils made a part thereof executed prior to 
February 3, 1923? * * * 

‘Tt is unquestionably true that the in- 
tention of the testator does not govern or 
control when the issue involves the due 
and legal execution of the testamentary 
disposition of property in accordance with 
the provisions of the Decedent Estate Law. 
The law has thrown certain safeguards 
around the testamentary disposition of 
property and imposed upon the individual 
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the necessity of complying with the forms 
and requirements of the statute in order 
that there may be safety, certainty and sta- 
bility in disposing of property by testa- 
mentary act. 

‘On the question of intention there can 
be no reasonable dispute but what Newell 
Cable desired and intended his property 
should pass at his death in accordance with 
the provisions of his last will and testa- 
. ment and the existing codicils thereto. To 
hold that by the execution of the tenth and 
eleventh codicils the testator intended to 
revive his will and the disposition of his 
residuary estate by its terms and did not 
intend to revive and republish the amend- 
ments thereto as set forth in his various 
codicils, ascribes to the testator an inten- 
tion which is not borne out by the evidence 
and infers that he had im mind a technical 
legal distinction which it is not reasonable 
to believe he ever considered. Neverthe- 
less, the question is not what the testator 
intended, but what was the effect, under 
the law, of his acts. 

“‘The principle is well established that 
a codicil executed with the formalities re- 
quired by the statutes operates as a re- 
publication of a will in so far as it is not 
altered by such instrument. 

‘‘The next question, and the most impor- 
tant of all, is to determine what constituted 
the will of the testator which was repub- 
lished by the execution of the tenth and 
eleventh codicils. Did it consist solely of 
the original will or of the original will ex- 
cept as the same had been modified by codi- 
ceils that did not affect the disposition of 
the residuary estate, or was the will of 
1912 as revived by the execution of such 
codicils that instrument as it had been 
modified and actually disposed of the prop- 
erty of the testator with the various addi- 
tions to it made from time to time in the 
nine codicils which had been made a part 
of it? 

‘*A codicil executed with the formality 
required by statute for the execution of 
wills operates as a republication of a will 





so far as it is not altered or revoked by the | 


eod‘cil, and if the will which is thus re- 
published had eodicils added to it the pre- 
sumption arises in the absence of a clear 
intent to the contrary that the testator 
meant to ratify and confirm the will as 
amended by such ecodicils, and the codicils 
also are republished. 


*‘In Schouler on Wills, that well-recog- 
nized American authority upon th's ques- 
tion, it is stated: ‘Inasmuch as the last 
will among various ones is the testator’s 
true testament, republication revokes as of 
its date every former will inconsistent with 
that which is republished. But if the will 
which is republished had eodicils added to 
it, the presumption arises that the testator 
means to ratify and confirm the will as 
amended by its codicils, and not otherwise, 
though the true intent of the transaction 
should control, if discoverable.’ 

‘‘The same doctrine is enunciated in 
Jarman on Wills as follows: ‘In applying 
the doctrine that a reference in a codicil to 
the prior of two wills as the actual will of 
the testator sets it up against a posterior 
will, it is necessary to bear in mind that 
every codicil is a constituent part of the 
will to which it belongs, for in a general 
and comprehensive sense a will consists of 
the aggregate contents of all the papers 
through which it is dispersed, and there- 
fore, where a testator in a codicil refers to 
and confirms a revoked will, it is not neces- 
sarily to be inferred that he means to set 
up the will (using the word in its special 
and more restricted sense) in contradis- 
tinction to and in exclusion of any inter- 
mediate codicil or codicils which he may 
have engrafted on it. He is rather to be 
considered as confirming the will with 
every codicil which may belong to it, and, 
accordingly, in a case where a person made 
his will and afterwards executed several 
codicils thereto containing partial altera- 
tions of and additions to the will, and by a 
further codicil referring to the will by date 
he changed one of the trustees and execu- 
tors, and in all other respects expressly 
confirmed the will, this confirmation of the 
will was held not to revive the parts of it 
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which were altered or revoked by the pre- 
ceding ecodicils, Sir R. P. Arden, M. R., 
observing that if a man ratifies and con- 
firms h*s last will he ratifies and confirms 
it with every codicil that has been added 
to it.’ 

‘‘The specific question here involved 
does not seem to have been: decided in the 
courts of this state except in so far as the 
principle upon which the issue must be 
determined. is sct forth in the authorities 
cited. The Court of Appeals, however, in 
the case of Bloodgood v. Lewis, referring 
to the rules to be applied to testamentary 
dispositions of property consisting of a 
will and ecodicils (at p. 103) says: ‘A 
codicil does not usually supersede the will 
as would an after-made wll. Its purpose 
is to alter, explain, qualify or revoke the 
will in the respects it defines. It is a part 
of the will, and the two are to be read and 
executed as one entire instrument. It may 
revoke a prior gift, either expressly or by 
an inconsistent and repugnant disposition. 
An express revocation in one particular 
negatives by implication an intention to 
alter it in any other respect, and an in- 
dubitable disposition in the will is not im- 
pliedly revoked by the cod‘cil unless its 
repugnant provision is likewise indubita- 
ble, then only in the precise degree and to 
the precise extent of its repugnancy. 


“It is therefore the conclusion of the 
court that the testamentary disposition of 
property revived and republished by the 
testator in the execution. of the tenth and 
eleventh codicils, consisted not alone of 
the paper denominated his will, dated Jan- 
uary 15, 1912, but of that instrument, to- 
gether with all the instruments made a 
part of it, and which together constituted 
his testamentary act.’’ j 








Coroner: Was the man you found on the 
railroad track a total stranger? 

Witness (who had been told to be careful in 
his statements): He was a partial stranger, 
sure, sir. His leg was gone entirely. 





NOTES OF IMPORTANT DECISIONS. 


“ODD LOT” CASES UNDER ENGLISH 
WORKMEN’S COMPENSATION ACT.—Gaffney 
v. Chorley Colliery Co. (C. A.: Lord Sterndale, 
M. R., and Scrutton and Younger, L. JJ., 30th 
May, 1922). 

Facts—In 1912 a miner, while employed in 
a colliery, lost two fingers of his right hand as 
the result of an accident. He applied for com- 
pensation, under the Act of 1906, but the claim 
stood over, as his employers found work for 
him in the haulage department. In 1921, there 
was a miners’ strike, and, after the cessation 
of the strike, the employers were unable to 
re-engage the man, owing to the fact that they 
had less employment to offer than that avail- 
able before the strike. In the resumed arbi- 
tration proceedings the county court judge 
found that the man was an “odd lot” and made 
an award on the basis of total incapacity. The 
employers appealed. 

Decision—That the case must be remitted 
with a direction that the loss of earning capac- 
ity should be assessed on the basis of partial 
incapacity, the arbitrator being careful to sat- 
isfy himself that the loss of earnings was due 
to the physical condition of the man and not 
to the state of the labor market. (Case re- 
ported 92 L. J., K. B. 1; B. W. C. C. 158; 1922, 
W. C. & Ins. Rep. 197.) 

Foster v. Wharncliffa Woodmoor Colliery Co. 
(C. A.: Lord Sterndale, M. R., and Scrutton 
and Younger, L. J. J., 1st June, 1922). 


Facts—A number of workmen in a colliery, 
who had all met with accidents from the imme 
diate effects of which they had long since re 
covered, there remiining, however, some slight 
permanent disapility, applied, in some cases 
several years after the accident, for a declara- 
tion of liability, on the ground that they might, 
at some future time, be unable to earn as 
much as they were then earning, which was in 
all cases more than they had been earning 
before the accident happened. The county 
court judge granted the declaration in each 
case, on the ground that the injury had left 
the workman in the position of an “odd lot” 
in the labor market. The employers appealed. 

Decis‘on—That the grounds of the decisions 
of the county court judge were entirely wrong, 
as he had misunderstood the definition of “odd 
lot” by Fletcher Moulton, L. J., in Cardiff Cor- 
porz‘tion v. Hall, 1911, 1 K. B. at p. 1021, and 
that the expression was totally inapplicable to 
any of the cases before him. That the only 
proper ground for making a declaration of 
Mability, which could be applied for at any 
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time, was that there was evidence of a proba 
bility of recurring incapacity; that in two of 
the present cases there was no such evidence, 
but that, in the remaining three cases, there 
was some slight evidence, and the declaration 
in the latter three cases could, therefore, stand. 
(Case reported 66 Sol. J. 594; 1922, 2 K. B. 
701; 92 L. J., K. B. 5; 127 L. T. 771; 15 B. 
W. C. C. 136; 1922, W. C. & Ins. Rep. 208.)— 
Solicitors’ Journal. 


SUICIDE AS WITHIN WORKMEN’S COM- 
PENSATION ACTS.—The English case of 
Maltby Main Colliery Co., 124 L. T. Rep. 489, 
37 T. L. Rep. 123, 13 B. W. C. C. 353, is re- 
ported as follows: 


Facts—A miner suffered a severe injury to 
his hand. It appeared that he was much 
frightened at the time of the accident. He 
went home and received medical treatment. 
He went to work, but was neurotic and melain- 
choly, finding his stiff hand a great obstacle. 
He was only able to work intermittently, and 
his melancholia continued, with the result that, 
about three months after the accident, he com- 
mitted suicide by cutting his throat. The coun- 
ty court judge, who had medical evidence be- 
fore him, including that of a mental specialist, 
found that the workman committed suicide as 
the result of insanity, resulting from the acci- 
dent. 

Decision—That the appeal must be dismissed, 
there being evidence before the county court 
judge justifying him in coming to the decision 
at which he arrived. 


LIABILITY OF FOOD MANUFACTURER 
TO CONSUMER FOR DELETERIOUS SUB- 
STANCE IN FOOD.—The case of Rickenbacher 
v. California Packing Corporation, 145 N. BE. 
281, decided by the Supreme Judicial Court of 
Massachusetts, holds that canned spinach 
mixed with glass is dangerous to life, and 
that the manufacturer is liable to third per- 
sons, not direct purchasers from it, for injuries 
received in eating it, if the manufacturer was 
negligent in its preparation. In this case it 
was contended by the defendant that there was 
not sufficient evidence to show that it had 
canned the spinach in question, as it handled 
spinach prepared by other plants than its own. 
The holding of the court was against the de- 
fendant on this contention, as well as on the 
other points of the case. The opinion of the 
court is quoted as follows: 


“The defendant contends that the evidence 
reported did not ‘warrant the finding that the 





spinach which furnishes the subject-matter of 
this case “had been prepared and canned by 
it (the defendant) in its factory.”’ The de 
fendant’s argument in support of this position 
rests upon the statement of the defendant in 
answer to interrogatories of the plaintiff ‘that 
the defendant does distribute cans in which is 
placed spinach prepared and intended for use 
for consumption as human food which is pre- 
pared, canned and sealed in canneries which 
the defendant does not own or control.’ The 
force of the argument is broken by the fur- 
ther statements of the defendant that it ‘sold 
to said grocery company canned spinach of the 
brand or mark of “Del Monte” during 1919 and 
1920;’ that ‘the defendant did in the year 1919 
and in the year 1920 through an agent or 
representative of defendant’s company, sell 
canned spinach prepared and canned by de 
fendant and branded or marked “Del Monte” 
for food for human consumption to the United 
Wholesale Grocery Company of Worcester, 
Mass.;’ and by the fact that it does not say or 
impliedly say that in the years 1919 and 1920 
any canned spinach ‘which (was) prepared, 
canned and sealed in canneries which it (did) 
not own or control’ was in either year sent to 
the United Wholesale Grocery Company or to 
any dealer in Worcester. 


“The further contention of the defendant is 
that ‘there was no evidence upon which the 
court could find that the glass was in the can 
when it was sealed at the defendant’s factory.’ 
Such evidence was to be found in the testi- 
mony of the defendant ‘that all spinach sold 
by defendant is sold in sealed cans,’ ‘sealed in 
such a manner that they can only be opened 
by cutting out with a can opener the rim or 
sides of the can, the cover or top of the can 
being tightly crimped onto the body of the 
can by patented machinery,’” when such evi- 
dence of the defendant is considered in con- 
nection with the testimony of the plaintiff and 
of her husband, wherein they describe in de 
tail the obtaining of the can, and the prepara- 
tion of the spinach for their meal from the 
time the husband opened the can with a can 
opener until the time when the _ spinach, 
warmed in an aluminum skillet, was served 
into small dishes at the table and was found 
to contain glass which cut the mouth of the 
plaintiff. ‘ 

“The statement of the defendant. as to the 
manner the spinach is handled in the factory 
before it is placed in sealed cans for sale and 
distribution for human consumption did not 
establish that it was impossible that the glass 
was in the can when it was sealed, but only 
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that it was not feasible if proper care was used 
and the servants of the defendant were not 
negligent in working out the system. The fact 
that the glass got into the can during the 
preparation of the spinach and before the can 
was sealed, notwithstanding the great care 
which was customarily used in canning spin- 
ach, was a circumstance which warranted an 
inference that some person whose duty it 
was to see that the system was observed was 
negligent in the examination of the contents 
of the can before it was sealed, if not negli- 
gent in preventing the presence of glass at a 
place where it could be put or might fall into 
the can. 

“A food product mixed with glass is as un- 
fit for human consumption and as dangerous 
to health and life as a poisonous food. The 
sale of food dangerous to health and to life 
renders the manufacturer or the seller thereof 
liable to third persons not the direct purchasers 
for injuries received by them from its con- 
sumption, if the manufacturer or seller was 
negligent in its preparation or output. Tons- 
man v. Greenglass, 248 Mass. 275, 142 N. E. 
756.” 


HAMBURG, GERMANY, NOT A “FOREIGN 
GOVERNMENT,” WITHIN BLUE SKY LAW. 
—The Supreme Court of Iowa, in Japf Vv. 
Ridenour, 200 N. W. 618, holds that the state 
of Hamburg, Germany, is not a foreign gov- 
ernment within Blue Sky Act (Code Supple 
mental Supp. 1915, § 1920u1), as “foreign gov- 
ernment” refers to government commonly and 
generally known and recognized as a national 
government, hence a bond of state of Ham- 
burg is not excepted in section 1920u1; “gov- 
ernment” meaning body politic, a state. 

“Section 1920u1, Supplemental Supplement, 
Code 1915, provides that there shall be certain 
exceptions from the operation of this act, and 
that it shall not apply to ‘securities of this 
state, or of the Un'ted States, or of any state 
or territory thereof, or of any foreign govern- 
ment, or of any district, county, township, city, 
town or other public taxing subdivision of any 
state or territory of the United States, includ- 
ing all drainage, county, school or other munic- 
{pal bonds of this state.’ 

“The bond which it is alleged appellant pur- 
chased from the broker is described as a 
100,000-mark bond of the state of Hamburg. 
The question at this point is whether or not 
the state of Hamburg is a ‘foreign government’ 
within the meaning of the above statute, so 
that the provisions of the act do not apply. 
Appellee contends that the ‘state of Hamburg’ 





is a ‘foreign government’ within the meaning 
of the statute and therefore comes within the 
exception therein provided. The transaction 
in question took place in March, 1920. It ap- 
pears from the record that the free state of 
Hamburg was incorporated into the German 
Empire by the German Constitution of 1871. 
This Constitution lists the states that formed a 
part of the German Empire as follows: 

“‘The territory of the confederation shall 
consist of the states of Prussia, with Lauen- 
burg, Bavaria, Saxony, Wurtemberg, Baden, 
Hesse, Mecklenburg-Schwerin, Saxe-Weimar, 
Mecklenburg-Strelitz, Oldenburg, Brunswick, 
Saxe-Meiningen, Saxe-Alterburg, SaxeCoburg- 
Gotha, Anhalt, Schwarzburg - Rudolstadt, 
Schwarzburg-Sonderscausen, Waldeck, Reuss of 
the elder branch, Reuss of the younger branch, 
Schaumburg-Lippe, Lippe, Lubeck, Bremen and 
Hamburg.’ 

“Said Constitution also provides that— 

“Within this territory the empire shall have 
the right of legislation according to the pro- 
visions of this Constitution, and the laws of 
the Empire shall take precedence of those of 
each individual state. The law of the Empire 
shall be rendered binding by imperial procla- 
mation, such proclamation to be published in 
a journal devoted to the publication of the 
laws of the Empire (Reichsgesetzblatt). If no 
other period shall be designated in the pub 
lished law for it to take effect, it shall take 
effect on the fourteenth day after the day of 
its publication in law journal at Berlin.’ 

“The Constitution of the German common- 
wealth, adopted after the World War, pro- 
vides as follows: 

“‘The territory of the commonwealth con- 
sists of the territories of the German states. 
Other territories may be incorporated into the 
commonwealth by national law if their inhabi- 
tants, exercising the right of self-determina- 
tion, so desire.’ 

“And it also provides: 

“The commonwealth has exclusive jurisdic- 
tion over: 

“1. Foreign relations; 

“*2. Colonial affairs; 

“3. Citizenship, freedom of travel and resi- 
cence, immigration and emigration, and extra- 
dition; 

“4, Organization for national defense; 

“5. Coinage; 

“6. Customs, including the consolidation of 
customs and trade districts and the free inter- 
change of goods; 

“7, Posts and telegraphs, including tele 
phones.’ 
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“There is some analogy between the several 
‘states’ composing the German commonwealth 
and the states of the American Union. Sup- 
pose, for example, that Great Britain had a 
statute similar to the one in controversy, and, 
referring therein to a foreign government, 
would it be held that the state of Iowa, with 
all of its sovereign power to issue bonds, was 
a ‘foreign government’ in its relation to Great 
Britain? In the instant cise can it be said 
that the state of Hamburg, one of the states 
composing the German commonwealth, is a 
‘foreign government’ in its relation to the 
United States or to the state of lowa? 


“In King v. Parks, 19 Johns (N. Y.), 375, it 
is said: 

“*A foreign kingdom is defined “as one un- 
der the dominion of a foreign prince, so that 
Ireland, or any other place subject to the crown 
of England, cannot be called foreign, though, 
to some purposes, they are distinct from the 
realm of England.” The several states of the 
Union are, as to their local governments and 
municipal regulations, distinct from each 
other; but, as regards their national concerns, 
and exterior relations, they compose but one 
government.’ 

“Webster’s International Dictionary defines 
the word ‘government’ as ‘body politic—a 
state.’ 

“The statute in question must be construed 
somewhat in view of the purpose to be 
effectuated and in connection with the con- 
text. We think it is apparent therefrom that 
the words ‘foreign government,’ as used in the 
exception to the statute, referred to a foreign 
government such as is commonly and generally 
known and recognized as a nattonal govern- 
ment. When so regarded, the state of Ham- 
burg cannot be considered as a foreign govern- 
ment within the meaning of tliis statute.” 


GARAGEMAN CONTRACTING TO SHEL- 
TER CARS, NOT A BAILEE.—In the case of 
Hogan v. O’Brien, 123 Misc. 865, 206-N. Y. Supp. 
831, the facts were stated and the law applied 
thereto as follows: 

“In the case before us the defendant kept a 
garage. In other words, he occupied a build- 
ing in which he rented space for the storage 
of automobiles. Some of the storage was 
‘dead;’ that is, cars not in use were deposited 
there, put away sometimes for the se.ison. 
Other storage was ‘live;’ that is, the storage 
of cars in active daily use. The plaintiff was 
a ‘live storage’ customer. In the case of live 
storage, the customer could put his car in and 








tike it out daily at will, or at any hour of the 
day or night. Each customer was given a key, 
and after the garage was locked up at mid- 
night he could open the door and go in and get 
his car or take it out. The patrons of the garage 
all knew this, and knew that it was the cus- 
tom of the establishment. Several patrons were 
physicians, and it was vitally essential in their 
business for them to have unrestricted access 
to the garage; otherwise, they could not pa- 
tronize the place. Indeed, the garage could not 
have run, and no modern garage can run, on 
any other basis. The defendant had caused 
large placaras or notices to be posted about 
the building and at the entrance, warning cus- 
tomers that he would not be responsible for 
ears. He charged only $8 a month for ‘live 
storage.’ 

“These are the circumstances. This is a 
description of the plant. This is the nature 
and character of the contract before us. Where 
was the negligence? 
do that he ought not to have done? What did 
he fail to do that he should have done? He 
had no watchman, the plaintiff argues. But 
the plaintiff knew that. He accepted the con- 
ditions and profited by the low rates of storage. 
Whenever he drove in he saw, or should have 
seen, the large placards warning him that the 
defendant refused to be responsible for the 
loss of cars, yet he made no protest. He ac- 
cepted the conditions. Was the defendant neg- 
ligent because he gave out keys? He could not 
have operated his garage, and no modern ga- 
rage can be operated, in any other way. 


“Assuming every fact to be true that the 
plaintiff contends, for, was the defendant neg- 
ligent as a matter of law? This question the 
court must answer. The answer, it seems to 
me, must be in the negative. A bailee is never 
an insurer. Negligence must be gauged by the 
circumstances of the case and by the nature 
of the business. The defendant had no thought 
of protecting expensive cars against larceny; 
he could not do it, could not hire watchmen to 
guard the cars, and also furnish storage for 
$8 a month. He expressly refused to do so. 
He contracted merely to shelter the cars; not 
to guard or insure them. The law of bailment, 
like all laws which sprang up in ancient times, 
must bend to modern conditions. It must be 
flexible enough to permit trade and traffic and 
commerce to move. It must yield to present- 
day inventions, and adjust itself to the march 
of civilization.” 


What did the defendant 
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RECOGNITION OF NEW GOVERN- 
MENTS* 


A new state may be recognized, accord- 
ing to the accepted canons of international 
law, when it has succeeded in establish- 
ing itself upon a sufficiently permanent 
basis to enable the recognizing powers 
to extend recognition without offend- 
ing the parent state and being guilty 
of interference possibly amounting to in- 
tervention in the affairs of such parent 
state. The neutral nation, however, must 
judge for itself whether or not the moment 
for recognition has arrived.” It belongs to 
the political department of the government 
to determine when the time has come.* 


Conditions attaching to recognition of 
new governments of existing states are not 
dissimilar to those observed when the ques- 
tion of recognizing a new state is involved. 
In the past it has largely been a question 
of stability of the new government. Jeffer- 
son, very early in the history of the Ameri- 
ean republic, declared: ‘‘It accords with 
our principles to acknowledge any govern- 
ment to be rightful which is formed by the 
will of the nation, substantially declared.’’* 
Mr. Edward Livingston, as Secretary of 
State, in a note to the British minister, 
said: ‘‘It has been the principle and the 
invariable practice of the United States 
to recognize that as the legal government 
of another nation which by its establish- 
ment in the actual exercise of political 
power might be supposed to have received 
the express or implied assent of the peo- 
ple.’’ Any student of American history 
will readily recall instances in which the 
United States government applied these 
principles in practice, one of the most 
famous being the recogn'tion of the French 
Republic in 1848, notable for its prompt- 
ness. 

It is, of course, a cardinal principle of 
international law that changes in the in- 

*This is the third and last of a series of articles 
by Mr. Pergler, the others being in the issues for 
January 20th and February 5th. 

(1) Fenwick, International Law, 105. 

(2) Moore, Digest of International Law, par. 30. 


(3) The Three Friends, 116 U. S. 1, 63. 
(4) Moore, International Law Digest, par. 43. 





ternal government or constitution of a. 
state, as from a monarchy to a republi¢ or 
a change of dynasty, do not affect its iden- 
tity or continuity as an _ international 
power.5 

Ordinarily, when these principles are 
stated, some one is bound to arise and ask, 
Then why does not America recognize the 
present Russian regime which has shown 
itself stable by remaining in power more 
than seven years? The question of sta- 
bility is not wholly settled, since the Soviet 
government is a despotism, and that of 
itself is enough to create doubt even as to 
its relative permanence. But passing the 
temptation to discuss the political problem, 
let it be said at once that stability is not 
the only requirement, though it has been 
discussed more than any other for the rea- 
son that other conditions have, in the past, 
almost invariably been complied with as a 
matter of course. In many respects, from 
the international point of view, ability and 
willingness to discharge international obli- 
gations are as essential as stability. 


‘As to public debts, whether due to or 
from the state, a mere change in the form 
of the state or in the person of the ruler 
does not affect their obligation. The essen- 
tial power of the state, that which consti- 
tutes it an independent’ community, re- 
mains the same; its accidental form only 
is changed. The debts being contracted in 
the name of the state, by its authorized 
agents, for its public use, the nation con- 
tinues liable for them, notwithstanding the 
change in its internal constitution. The 
new government succeeds to the fiscal 
rights, and is bound to fulfill the fiscal 
obligations of the former government. It 
becomes entitled to the public domain and 
other property of the state, and is bound 
to pay its debts previously contracted.’’® 
Hershey succinetly states the rule to be 
that if ‘‘a change is affected by revolution 
or violence, other states should be allowed 
a reasonable time within which to recog- 
nize the new government: The same prin- 


(5) Ke'th{v. Clark, 97 U. S. 454; The Sapphire, 
11 Wall. 16 

(6) qWhe 
~ 


on’s International Law, par. 30. 
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ciple applies here as in the case of the 
recognition of a new state. The new gov- 
ernment should show evidence of stability 
and capacity to carry out its international 
obligation.’’” 

In other words, changes of government 
do not absolve a state from its duties, nor 
its obligations. This rule goes to the very 
root of orderly international relations. 
Any other principle would inevitably mean 
chaos. ‘‘The principle of the continuity 
of states has important results. The state 
is bound by engagements entered into by 
governments that have ceased to exist; the 
restored government is generally liable for 
the acts of the usurper. The governments 
of Louis XVIII and Louis Philippe, so far 
as practicable, indemnified the citizens of 
foreign states for losses caused by the 
government of Napoleon; and the King of 
the Two Sicilies made compensation to 
citizens of the United States for the wrong- 
ful acts of Murat.’’® The restored gov- 
ernment of: the Stuarts, as well as the 
restoration in France, assumed the obliga- 
tions of the preceding governments, though 
they looked upon them as consisting not 
only of usurpers, but regicides as well, and 
they respected treaties concluded by them 
and carried out judgments rendered by 
the courts during the periods in question.® 

From the point of view of the interna- 
tional lawyer the recent French recogni- 
tion of the Soviet government is a curious 
document. The Soviet Commissar of 
Foreign Affairs is not only informed of 
recognition de jure, but the declaration ex- 
pressly states that such recognition ‘‘ will 
in no wise infringe any undertaking en- 
tered into by France or treaty signed by 
her’’ and that the republic ‘‘intends ex- 
pressly to reserve the rights which French 
citizens hold in respect of obligations en- 
tered into by Russia or her nationals under 
the former regimes, obligations respect for 
which is guaranteed by the general prin- 
ciples of law which remain for us the rule 


(7) Essentials of International Public Law. 
(8) Moore, International Law Digest, par. 78. 


(9) Keith v. Clark, supra. 








in international life,’’ and, further, that 
“‘the same reservations apply to the respon- 
sibilities assumed since 1914 by Russia 
towards the French state and its na- 
tionals.’"4° But since these obligations ex- 
ist in any event, under the rules as to con- 
tinuity of states, legally the statements 
quoted are surplusage, and in other re- 
spects indicate a feeling of uneasiness and 
doubt as to the willingness of the Soviets 
to carry out international obligations. It 
is certainly an innovation in interna- 
tional imtereourse to recognize de jure a 
government in whose good faith there ‘s 
more than reasonable doubt. Ability and 
willingness to meet international duties 
until our day has always been considered 
a condition precedent to recognition, and 
the diplomatic wisdom of the departure 
still remains to be demonstrated. It is to 
be noted that in their reply to the Paris 
government the Soviet authorities deliber- 
ately evaded the issue, a circumstance in 
itself quite significant. 

When the Brazilian Empire was over- 
thrown, its republican successors in a tele- 
gram to Mr. Blaine, then American Secre- 
tary of State, assured the latter that ‘‘the 
republic respects strictly all engagements 
and contracts entered upon by the State.’’ 
This, too, was surplusage, but also proof 
of good faith. The Obregon government in 
Mexico was not recognized by the United 
States until guarantees were given that 
legitimate vested rights of American na- 
tionals would be respected. 

Repudiation of obligations and violation 
of treaties may be just cause for suspen- 
sion of diplomatic relations and even of 
war. Obviously it is a valid reason for re- 
fusing to establish relations and thus to 
recognize a government which for years 
has been giving advance notice that it re- 
gards treaties as so much waste paper and 
that obligations, justly incurred for public 
purposes, are not binding upon it. A great 
Italian writer observes: ‘‘It is a good 
policy to consider the form of government 
as of no import to international society. 
et” Advocate of Peace, vol. 86, No. 12, page 
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A sovereign may, however, refuse to recog- 
nize a new government which proclaims 
principles subsersive and contrary to the 
fundamental law of international society, 
or which impairs, in one way or another, 
the authority of the principles of common 
law indispensable for the preservation of 
the legal community among the states.’’!4 


The principles hereinbefore set forth 
would seem to prove conclusively that 
there are no reasons in international law, 
making it ineumbent upon governments 
faithful to rules of civilized intercourse to 
recognize the Soviet regime, and that, on 
the contrary, there are many reasons why 
this should not be done. The one safe way 
of bringing about conditions making for 
peace is the observance of international 
law and its improvement. <A _ recognition 
of a government, flouting all accepted 
canons of international life, hardly could 
be cons‘dered the best method of encour- 
aging co-operation among the nations. 
One other consideration should but em- 
phasize the correctness of this position. 


The Soviet authorities have been per- 
sistently illegally interfering in affairs of 
other states. It is idle to claim that the 
Third International is not a part of the 
Russian government, for every child knows 
that it is the propaganda bureau of Mos- 
cow. Lately it has gone so far as to advo- 
cate, in effect, a dismemberment of certain 
Central European states. This interfer- 
ence is in violation of international law 
even though not accompanied by foree. A 
German writer has shown long ago that 
actual use of force is not always necessary 
to make an act equivalent to intervention. 
Pellegrino Rossi has observed: ‘‘There is 
said to be intervention when a state mixes 
in the affairs of another state for the pur- 
pose of modifying its political system. 
That the intervening state acts through 
menace, through invasion, or through any 
other means of constraint, and whether 
upon its own initiative, or upon the request 
of one of the parties that divide the state 


(11) Pasquale Fiori, International Law Codified, 
par. 179. 





=== 


where the intervention takes place, is of 
slight importance.’’!? 

The attitude adopted by successive 
American administrations, as regards Rus- 
sia, certainly has the strongest possible 
support not only in sound international 
morals, but in the generally recognized 
positive canons of international law as 
well. 

CHARLES PERGLER. 

Washington, D. C. 

(12) See Stowel!, ‘Intervention in International 


Law, particularly chapters on ‘‘Non-Interference”’ 
and authorities there collected. 


MISTAKE IN AN ACCEPTANCE BY 
TELEPHONE 


Although the courts have held that a 
contract may be made by a telephone con- 
versation,! they have seldom dealt with 
the question of mistake in such a conver- 
sation. A correctly understood offer or 
acceptance over the telephone will form 
a good contract; but what of a mistaken 
offer or acceptance? If the offeree, for 
instanee, speaking over the telephone, 
says to the offerer, ‘‘I accept your offer,’’ 
but the offeror understands the words to 
be, ‘‘I reject your offer,’’ is there a con- 
tract? 

Of course, once the offeror says, ‘‘l 
accept your offer,’’ he has given his ex- 
pression of consent to the offer; and the 
erux of the question of the validity of the 
contract is whether this statement in itself 
is sufficient to bind the parties, or whether 
an understanding of the acceptance by the 
offeror is necessary. This, in turn, de- 
pends upon the legal status of the tele- 
phone. If, in the law, the telephone is 
analogous to a telegraph a mere statement 
of the words will be sufficient to form a 
contract because a telegraphic acceptance 
is binding when sent.” But if, in the law, 
telephonic and oral conversations are 

(1) Sinaiki Bros. v. Illinois Smelting and Re- 
fining Co. (1919), 215 Ill. App. 108 

(2) Brauer v. Shaw (1897), 168 Mass. 198 


. 46 
N. E. 617; Postal Telegraph Co. v. Willis (1908), 
93 Miss. 514. 
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identical, the acceptance must be compre- 
hended before it is binding. 

It is often said that the leading case 
holding an acceptance by telephone anal- 
ogous to one by telegraph is Bank of 
Yolo v. Sperry Flour Co. [ (1903) 141 Cal. 
314, 74 Pae. 855].% Actually the opinion 
in this particular case concerning tele- 
phones is dicta. The judgment of the 
court was rendered upon a _ procedural 
point. The defendant having asked for a 
removal of the trial from Yolo to San 
Francisco County, the court said the suit 
could be brought in one of two places: 
either where the contract had been made 
or where it was to be performed. Al- 
though stating that the contract had been 
made where the telephonic acceptance had 
been given, the opinion explains that the 
suit could properly be brought in the pres- 
ent jurisdiction because there the contract 
was to be carried out. ‘‘The action was 
rightly commenced in Yolo County,’’ the 
opinion states, ‘‘wherever it was made.”’ 
Consequently, the words of the court as to 
where the contract was completed bear 
little legal weight. 


On principle the telephone would seem 
less comparable to a telegraph than an 
oral conversation. When parties to a con- 
tract authorize the use of the telephone as 
a means of communication, they hardly 
contemplate it as similar to a telegraph, 
but consider it as another means of oral 
communication. And, in fact, the tele- 
phone is no more than a mechanism of 
oral converse. There is nothing inherent 
in the instrument that should take an 
aczeptance made over its wires out of the 
eategory of oral conversations into those 
of telegraphic communications. That two 
parties in the same room speaking to each 
other through a telephonic tube should be 
regarded not as orally conversing but as 
using an instrument similar to a telegraph 
seems to be stretching the facts. It seems 


diffieult to say that if the parties converse. ' 


(3) See note in 17 Harvard Law Review 420. 








through the tube, the acceptance of the 
contract is binding when spoken, although 
if they throw the tube aside, the accept- 


ance is binding only when understood.* 

If it is once admitted that the telephone 
is but a means of oral conversation, the 
solution of the question of mistake is clear® 
because the rules concerning salutatory 
contracts may be applied. It is recognized 
by the weight of authority that a bona 
fide mistake in a verbal negotiation will 
prevent the formation of a contract; and 
the principle may be said to be well- 
founded in the event of a mistake due to 
the fault of neither party, neither party 
should suffer. Thus, if the telephone is 
analogous to an oral conversation a mis- 
take of the offeror as to the acceptance 
should prevent a contract. 

M. O. Tosriner. 

Cambridge, Mass. 

(4) “So far as the telegraph is concerned, how- 
ever, the law is doubtless settled; but a contract 
by telephone presents as great an analogy to a 
contract made where parties are ora'ly address- 
ing one another in each other’s presence. It has 
not been suggested in the latter case that the 
offeror takes the risk of hearing an acceptance 
addressed to him. The contrary has been held.” 
Williston, Contracts, p. 145, Sec. 82. 

(5) Interesting cases may be supposed of a 
failure to hear the words which an offeror spoke. 
The same principle (that either party can assert 
his own interpretation so long as it is not un- 
justifiable) should be applied, but as it will not 
generally be possibie to show that a failure to 
hear or understand correctly was unjustifiable, 
such a failure on every view will prevent the 


formation of a contract.’”’ Williston, Contracts, p. 
181, Sec. 95. Sel 








The following is an excerpt from the will of 
a Wall Street man, which has recently been 
probated in the New York courts: 

“To my wife, I leave her lover and the knowl- 
edge that I wasn’t the faol she thought I was. 

“To my son, I leave the pleasure of earning 
a living. For 35 years he has thought the 
pleasure was all mine. He was mis‘aken. 

“To my daughter, I leave $100,000. She will 
need it. The only good piece of business her 
husband ever did was to marry her. 

“To my valet, I leave the clothes that he has 
been stealing from me regularly for the past 
ten years. Also my fur coat that he wore last 
winter when I was at Palm Beach. 

“To my chauffeur, I leave the cars. He al- 
most ruined them and I want him to have the 
satisfaction of finishing the job. 

“To my partner, I leave the suggestion that 
he take some other clever min in with him 
at once if he expects to do any business.” 
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INSURANCE—AUTOMOBILE THEFT 


WIESON v. AUTOMOBILE INS. CO. OF 
HARTFORD, CONN. 


126 Atl. 652. 


(Supreme Court of New Jersey November 24, 
1924) 


Whether two persons who secretly took 
plaintiff’s car from his garage intended to steal 
it, within policy insuring against theft, or 
whether they merely intended to go joy riding 
and return car, held for jury. 


Collins & Corbin, of Newark (Edward A. 
Markeey, and Charles W. Broadhurst, both of 
Jersey City, of counsel), for appellant. 


Mulligan & Koenig, of Newark (George D. 
Mulligan, of Newark, of counsel), for re 
spondent. 

PER CURIAM. This is an appeal from a 
judgment of the Essex county circuit court 
for $585. The appellant, the defendant below, 
and hereafter referred to as the defendant, in- 
sured against theft a Dodge touring car to the 
amount of $800. The policy was originally 
issued to one Max Reinhold. He sold the car 
to Murray Reinhold who died. Louis Weison, 
the plaintiff below, and hereafter referred to 
as the plaintiff, bought the car from the estate 
of Murray Reinhold. The policy, with the con- 
sent of the defendant, followed the car and 
was duly assigned to the plaintiff. About 
August 18, 1921, the car was taken from the 
plaintiff’s garage on Mt. Prospect avenue in the 
city of Newark. The plaintiff was later noti- 
fied that his car was standing on the Pompton 
turnpike in Verona. He went to this locality 
and found his automobile against a lamp post 
badly damaged. It was later ascertained that 
the car had been taken from the garage by one 
Edward Bill, who had worked for the plaintiff 
intermittently for several years, and a friend 
of Bill by the name of Freddie. They had 
picked up two friends, and after riding for 
some time in it the car skidded, struck a pole, 
was wrecked, and then abandoned. The plain- 
tiff claims he submit‘ted his proofs of loss 
within the time fixed by the policy. The de- 
fendant refused to settle the claim. There 
upon the plaintiff instituted suit upon the 
policy. The defenses interposed were that the 
policy did not insure the plaintiff against 
theft of the car by one in his employ, and that 
Bill, who took the car, was in his employ; that 
the plaintiff also had failed to give the de 





fendant notice in writing of the theft, had 
failed to submit proofs of loss within 60 days 
as provided in the policy, had failed to ap- 
point an appraiser when requested, had con- 
cealed the fact, that Bill was an employee, had 
failed to protect the property, and had mis- 
represented the amount paid for the car. A 
motion to direct a verdict was made at the 
close of the case and refused. The grounds 
of appeal are based on the refusal to direct a 
verdict, the admission of certain testimony, 
and error in the charge of the trial court. 


The first point argued by the appellant is 
that the testimony showed that Bill was an 
employee of the plaintiff and so within the 
exception of the policy hereinbefore men- 
tioned. 

(1, 2) Our examination of the testimony on 
this subject has led us to the conclusion that 
whether or not Bill was an employee of the 
plaintiff at the time the automobile was taken 
was a question of fact for the determination of 
the jury. There was testimony to the effect 
that Bill had done odd jobs for the plaintiff 
for several years. He had done nothing for 
him during the month of August, 1921, which 
was the month in which the car was taken, 
except to take the car to the garage to have a 
new tire placed on a wheel. Under this testi- 
mony the defendant should not complain of 
the course taken by the trial court. Bill tes- 
tified at the trial that he had no intention of 
stealing the car. He only, it would appear, 
desired to gratify a penchant for joy riding. 
The fact that the car was taken secretly from 
the garage at night was some evidence of theft. 
The argument of the defendant would result in 
every thief being able to acquit himself of 
the charge of larceny by saying he had no in- 
tention of stealing the article taken, and that 
it was taken with the intention to return it. 
Whether Bill and Freddie stole the car was 
also a question for the jury as the trial court 
ruled. é' 

(3-5) Upon the subject of the delivery of 
the proofs of loss within the prescribed time, 
the testimony offered by the plaintiff is meager 
and far from persuasive. A witness, Myron 
H. Clark, testified he had delivered the proofs 
of loss about a week before the expiration of 
the 60 days. This made the question one for 
decision by the jury. The case is before us 
on appeal and not under a rule to show cause 
under which the testimony may be weighed. 
We cannot say there was no testimony of de- 
livery of the proofs of loss within the time 
fixed by the policy. The dates on the proofs 
of loss contradict the testimony of Clark as 
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to the time of this delivery. The defendant 
contends that it was error to permit oral tes- 
timony of the time of delivery because such 
testimony varied the proofs of loss as written. 
We see no merit in this argument. The testi- 
mony as to the time of delivery did not alter 
the written document. 


(6) The last point made by the defendant 
is that the judge erred in telling the jury in 
his charge that there was proof of waiver of 
the time within which proofs of loss could be 
filed. The contention is made that because the 
reply did not plead waiver of the condition, 
but joined issue by a denial that the proofs 
were not submitted out of time, that evidence 
of waiver was incompetent, and the submission 
of that question error. As the defendant per- 
mitted the evidence of waiver to be admitted 
without objection on its part so far as we can 
find from the record, we can see no impro- 
priety in the trial court commenting upon it, 
and no error in what the court said. Had 
objection been made at the trial to the admis- 
sion of the evidence the court would un- 
doubtedly have permitted an amendment of 
the pleadings. 


(7) We have considered all the points 
briefed by the defendant appellant. The 
grounds of appeal not briefed will be consid- 
ered as abandoned. 


The judgment is affirmed, with costs. 


NOTE—Evidence of Theft in Action Under 
Automobile Theft Policy—In an action on a 
theft policy the insured is not required to 
prove that the person who took the car in- 
tended to steal it. He establishes his case by 
evidence from which a jury can reasonably 
infer that the automobile has been stolen. Bird 
v. St. Paul F. & M. Ins. Co., 218 Mich. 266, 187 
N. W. 265. 

Where the testimony showed that on the 
day the insured’s automobile disappeared, he 
was out of the city in which he lived; that he 
had left the car in charge of one Glocheski; 
that Glocheski had used the car on the day in 
question, and parked it near his office, and 
on his return a few hours later it was gone, it 
was held that whether the car had been stolen 
was a question for the jury. Stone v. Ameri- 
can Mut. Auto Ins. Co., 213 Mich. 194, 181 N. 
W. 973. 

The evidence showed that the automobile 
was placed in a shop to be repaired; that it 
was given in charge by appellee to a partner 
in the repair shop; that she never saw her 
automobile after delivering it to the repair 
shop. The proprietor claimed that he had sent 
the car back, but appellee never saw it. She 
instituted a search for it, calling in the as- 
sistance of city detectives, the sheriff, and the 
district attorney. Held that the evidence was 
sufficient to sustain a recovery. Corp. of Royal 











Exch. Assur. v. Puckett, — Tex. Civ. App. —, 
246 S. W. 705. 


Proof that after the insured had driven his 
automobile aboard a ferrybout close up to the 
front, put on the emergency brake and stopped 
the engine, he went into the cabin before the 
boat started, and a few minutes later, when 
the boat was on the river, came out and the 
machine was gone, the chain at the rear of the 
boat lying loose on the deck and the gate at 
the rear open, was held to make a prima facie 
case, entitling insured to recover under a 
theft policy. Chepakoff v. National Ben Frank- 
lin F. Ins. Co., 97 Misc. 330, 161 N. Y. Supp. 
283. 

Testimony that plaintiff's car was left at a 
repair shop from which it was taken without 
the knowledge or consent of plaintiff or of any 
other person having anv real or even apparent 
right to authorize it; that it was taken in the 
night‘ime of Saturday from a locked enclosure, 
and that its loss was not discovered by any one 
responsible for its care until Monday follow- 
ing, when it was found wrecked several miles 
awav, made out 1 prima facie case of the theft. 
Weir v. Central Nat. Fire Ins. Co., 194 Ia 446, 
189. N. W. 794. 


Where the evidence showed that a dis- 
charged servant of the insured, whose duties 
while in his employ did not include driving his 
automobile, unlocked the garage and put the 
batteries and the other equipment on the cir 
and drove it away without the owner’s knowl- 
edge or consent. and that the equipment was 
not on the car when it was returned in a 
famazed condition. it was held that theft of 
the automobile with felonious intent was 
shown. Pask v. London & L. F. Ins. Co., 211 
Ill. App. 271. 


The plaintiff sold an automobile to one Wolfe 
under a conditional sale contract, and insured 
its interest through the Sweeney-Grant Com- 
pany, insurance agents. It was alleged that 
the buyer had converted or stolen the car. 
When the car was sold Wolfe lived in Des 
Moines, but later moved to Altoona. In de 
scribing the efforts made to locate Wolfe and 
the car, plaintiff’s mxnager testified: “I went 
there to see him, but did not. I searched very 
carefully for him. I was not able to find him 
for the reason he had left there. I did not 
definitely find where he had moved to. I con- 
tinued to search for him. I went to the state 
house and looked through the automobile 
license bureau to see if he had sold the car, 
but was unsuccessful in finding anything. I 
made another trip to Altoona after that, but 
did not locate where Wolfe had gone. After 
that I took the ma‘ter up with Mr. Sweeney 
personally. I was at Altoona between April 
5 and 8. Mr. Sweeney is president of the 
Sweeney-Grant Company, the min I always 
dealt with. I outlined the case as it was, and 
advised him what search was made. I turned 
over all our papers showing him the effort I 
made to locate him, and he made out a proof 
of loss, and I signed it It was a sworn proof 
of loss.” Held that the evidence was sufficient 
to establish conversion or theft of the car. 
Lozier Auto. Exchange v. Interstate Casualty 
Co., — Ia. —, 195 N. W. 885. 
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ITEMS OF PROFESSIONAL INTEREST 


COLLEGE EDUCATION PAYS DIVIDENDS 
IN MONEY 


“What is the money value of an education?” 
This question is asked perhaps thousands of 
times every year in every city of the country 
by youngsters impatient to get out into the 
world to make their own living, and by 
parents who see no oczasion to go to the ex- 
pense of sending their children to college or 
high schools. 

Arguments that a college education broadens, 
deepens and refines the mind are usually of 
little avail against the man or woman who 
measures success by worldly possessions. 
“What does college get you, except the ability 
to loaf gracefully and a lot of fan-dangled no- 
tions that have to be driven out of the boy’s 
head by practic1l business?” That is the ques- 
tion that figures gathered over one year by 
James F. Lawrence, a New York attorney, 
whose interest in the subject was aroused by 
just such a discussion with his own sons, at- 
tempt to answer. 

Here are some of his statistics from federal 
sources: 

“Less than one per cent of American’ men 
have been college graduates, yet from that less 
than one per cent have come: 55 per cent of 
our Presidents; 54 per cent of our Vice-Presi- 
dents; 62 per cent of our Secretaries of State; 
50 per cent of our Secretaries of the Treasury; 
36 per cent of our members of Congress; and 
47 per cent of our Speakers of the House.” 

Mr. Liwrence also found that “thirty-one 
men in 5,009,000 with no schooling became dis- 
tinguished, thus giving the man with no school- 
ing one chance in 161,290; that 808 men in 
33,000 000 with an elementary education at- 
tained distinction, or 1 in 40,841; that 1,245 
men in 2,000,000 with a high school education 
attained distinction, or 1 in every 1,608; and 
that 5,768 men in 1,000,000 with a college edu- 
cation attained distinction, or 1 in every 172.” 

Those figures seem to answer most authorita- 
tively that a college education gives a boy an 
almost overwhelming chance to become dis- 
tinguished over the high school graduate But 
still distinction and money are different things. 
What about the money end? 


The Brooklyn Teachers’ Association made 
a study of this angle in 1909, and learned that 
“the man who left school at 14 will average 
$650 per year; that the man who left school 
at 18 will average $1,550 per year; and the 





man who finished college will average $2,923 
per year.” 

It was then calculated that if the boy quit 
school at the age of 14, grammar school, he 
would have a normal expectancy of life of 46.16 
years, and at an average earning capacity of 
$650 per year, would earn $30,004 in his life- 
time. If the boy quit at the age of 18, he 
would have a normal expectancy of 43.53 years, 
and at an average earning capacity of $1,550 
per year would earn a total of $67,471.50, an 
increase of $37,467.50 in total earnings over 
his grammar school competitor. If the youth 
finished college, say at 22, his future life was 
estimated at 40.85 years. With an average 
earning capacity of $2,923 per year, he would 
earn a total of $119,404.50, a difference of 
$51,933.00 over his high school competitor and 
$89,400.50 over his grammar schoolmate. All 
of the figures, of course, are based upon the 
assumption that the boy does his work well, 
no mitter what his age on leaving school and 
that he wins the normal promotions in his line 
of business. 

Does it pay to get a college education? The 
figures above are declared by federal authori- 
ties to be conservative. If you doubt them, 
figure a bit for yourself in your own city. It 
will take very little time to figure out your 
own grammar school class. Pick out two or 
three boys, norm1l wide-awake fellows, who are 
in business or working at their trade in your 
neighborhood. You will find the eight years 
from grammar school, and the four years from 
high school pay rich dividends, not only in dis- 
tinction, but in money.—St. Louis Star. 


IF A DOG HAS A BONE, HE OWNS IT. 


A. H. Frederick reports from San Francisco, 
that a new right has been won for America’s 
dogdom. Recent decisions in various courts 
have recognized a dog’s right as a contestant 
in legal actions, but now, for the first time, it 
has been solemnly decreed that. a dog is full 
legal owner of a bone, once he has it in his 
possession. 

And dogs throughout the country can thank 
Teddy, local canine resident, Alexander Mos- 
lin, his attorney, and Police Judge Sylvain J. 
Lazarus as they gnaw their soupbones in peace. 

Teddy was brought into Judge Lazarus’ 
court recently to answer the most serious 
charge a dog can face. He had attacked a mem- 
ber of the superior race called Man. The vic- 
tim in this case was the 5-year-old child of a 
neighbor. 
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The death penalty was demanded. There 
was no disputed evidence. Teddy was guilty. 
That was the that of it. A red row of teeth 
marks on the infant’s arm constituted the tell- 
tale corpus delicti. 

Despite his eight years of unimpeachable con- 
duct, things looked black for Teddy. 

Of course, the dog’s lawyer brought out the 
fact that the child had tried to rob him of his 
bone, but what would that avail in a court 
where all the laws were made for men and 
none were made for dogs? 

Then Judge Lazarus rendered his decision, 
epochal in the annals of dogdom. It was a rift 
in the lute, so far as expectations were con- 
cerned. 

An amazed audience heard him say: 

“This dog has done nothing to deserve 
death. 

“The evidence has shown that this dog 
was gnawing upon a bone. That bone was 
his own property—ana what more valuable 
property could a dog have than a large, 
juicy bone? 

“Anyone trying to deprive a dog of such 
property has violated the latter’s most sacred 
property rights, and it is an invasion which 
the dog has a right to prevent with force. 

“No one would condemn the man who shot 
a burglar. Yet, if we can get the viewpoint 
of the dog, his provocation was as great as 
would be the man’s. 

“Judges should always try to comprehend 
the emotions which actuated the animal on 
trial. 

“Had I or any other man been in that dog’s 
place, undoubtedly we would have done as 
did the dog—try at all hazards fo protect our 
property: : 

“Though their actions may sometimes ap- 
pear incomprehensible, perhaps some superior 
being looking down on us may find our so- 
called ethic actions just as puzzling. 

“The case is dismissed.” 

And that is why Teddy now frolics happily, 
recuperating from the strain of the trial, while 
American dogdom gnaws its bones in a new- 
found peaceful security.—Chicago Legal News 





BOOK REVIEWS 





HOLMES’ FEDERAL TAXES 


The Bobbs-Merrill Co., Indianapolis, have 


just published the sixth edition of Federal! In- 





come Taxes, by George E. Holmes, of the New 
York Bar. The book contains 43 chapters, be- 
sides a number of appendices, and more than 
2,000 pages. 

This is a very important subject, and, as the 
author suggests, it may even become more im- 
portant, Mr. Holmes is a recognized authority 
on this subject, which has developed so rapidly 
during the past few years that a new edition of 
his work is necessary every year or two. The 
fifth edition was published in 1923, and the 
short period since then has witnessed a steady 
development of the Income Tax Law through 
the process of administrative and judicial in- 
terpretation. This volume has settled a num- 
ber of questions which remained, when the 
last edition was published, a matter of con- 
flicting individual interpretation. The law is 
by no means settled at this time, and nothing 
but time and experience can bring about the 
complete stability that is to be desired, but the 
last two years have, as suggested by the 
author, resulted in considerable progress in 
that direction. While some of the most im- 
portant questions remain undecided by any 
final authority, and comparatively few cases 
have reached the Supreme Court, relatively 
few questions remain undiscussed. Mr. 
Holmes’ book is of particular value, in view of 
the condition of the law relating to this sub- 
ject. He has given to the members of the pro- 
fession the benefit of his knowledge of the un- 
derlying principles of the law, and has dis- 
cussed for their benefit, the questions which 
still remain doubtful. 


It is a book that every practicing lawyer, 
who has anything to do with questions of 
federal taxes, should have. 





CORPUS JURIS, VOLUME 34 





Volume 34 of Corpus Juris contains the 
greater part of the subject of Judgments and 
titles to and including Judicial Remedies. 
Eleven hundred and seventy-six pages of the 
total number of eleven hundred and eighty-six 
are devoted to Judgments. The author is 
William B. Hale, Assistant Editor-in-Chief of 
Corpus Juris, and whose death occurred last 
year. The subject is exhaustively treated in 
accordance with the customary high standard 
sct by the publishers. 
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1. Allens—Wife of Citizen——Chinese woman, 
born of foreign parents. who is wife of American 
citizen, is not prevented by Immigration Act May 
26, 1924, § 13, from entering the country, in view 
of section 4.—Ex parte Chiu Shee, U. S. D. C., 
1 Fed. (2d) 798. 


2.——Wife of Japanese Resident.—Under Immi- 
gration Act May 26, 1924; § 5, providing that “an 
alien who is not particularly specified in this act 
as a non-quota immigrant, or a non-immigrant, 
shall not be admitted as a non-quota immigrant 
or a non-immigrant by reason of relationship to 
eny individual who is so specified,’ the alien wife 
of a Japanese resident, returning after a temporary 
visit abroad as a non-quota immigrant under sec- 
tion 4 (b); the wife not having previously been in 
the United States, and not being a ‘‘non-immi- 
grant,”’ nor a “non-quota immigrant,”’ as defined 
in sections 3 and 4, is not entitled to admission by 
reason of the marital re'ationship.—Ex parte So 
Hakp Yon, U. S. D. C., 1 Fed. (2d) 814. 


3. Arrest—Warrant.—Where defendant, while 
transporting liquor in automobile, engaged in flight 
on being ordered to stop by deputy sheriffs, and 
his automobile overturned, scattering liquor around 
wrecked car, such liquor being in his possession 
within contemplation of law, there was no neces- 
sity for a search warrant to authorize officers to 
seize liquor, nor an arrest warrant to apprehend 
defendant, and liquor thus seized was admissible 
in evidence.—State v. Secrest, Wash., 229 Pac. 744. 


4. Attachment—Delivery of Draft.—Where for- 
eign corporation not doing business in state had 
not accepted delivery of draft, to its order, that 
by some act other than corporations it was 
brought into state did not make it or debt repre- 
sented thereby attachable cause of action within 
Negotiable Instruments Law, § 214, and Civ. Prac- 
tice Act, § 916, and § 232, subd. 6, permitting serv- 
ice by publication.—Erskine v. Nemours Trading 
Corporation, N. Y., 145 N. E. 273. 


5. Attorney and Client—Acting as Attorney.— 
Granting that contracts sued on be interstate com- 
merce, and as such protected from interference by 
the states, such protection does not include right 
to dictate that one not an attorney may act as 
such for plaintiff in court proceedings.—In re 
Morse, Vt., 126 Atl. 550. 


6.——Death of Employer.—If a party emp‘oys an 
attorney to take control of the defense of another 
charged with the commission of a crime, the death 
of the former does not terminate the contract of 
employment.—Spurr v. Pryor, Okla., 230 Pac. 267. 


7.—Retainer.—Payment of agreed retainer has 
no relation to obligation of client to pay attorney 
for services which he has retained him to per- 
form.—Bright v. Turner, Ky., 265 S. W. 627. 





8. Automobliles—Duty to Child.—Truck driver 
may properly assume that adults would not run in 
front of his truck, when within a few feet of them, 
but this does not app'y to three-year-old children. 
a at v. Singer Talking Mach. Co., Wis, 200 


9.——*Goods.’’—Automobile held goods, wares or 
merchandise, within Vernon's Sayles’ Ann. Civ. St. 
1914, art. 3970, relating to chattel mortgages of 
goods, wares and merchandise exposed to sale.— 
First Nat. Bank v. Thompson, Tex., 265 S. W. 884. 


10.— Instruction to Jury.—Where boy, crossing 
street, was struck by truck and thrown in path of 
defendant’s truck, which ran over and injured 
him, instruction that, if front wheel of defendant's 
truck did not pass over plaintiff, defendant was 
not liable, held correct, in view of evidence that 
plaintiff was thrown under rear wheel, in absence 
of proof that here was any deviation of truck from 
straight course.—Nitti v. East River Mill & Lum- 
ber Co., N. Y., 206 N. Y¥. S. 237 


11.—Railroad Crossing.—Plaintiff, who ap- 
proached railroad crossing in automobile at from 
15 to 18 miles an hour, after dark, and, when a rod 
from crossing, drove into cloud of smoke which 
obstructed view of train standing on crossing 
and against which he ran, held contributorily 
negligent.—Fannin v. Minneapolis, St. P. & §S. 8. 
M. Ry. Co., Wis., 200 N. W. 653. 


12.——Street Crossing. — Pedestrian crossing 
street has right to consider duty which automobile 
driver owes her, under G. L. c. 90, § 14, to slow 
down and give timely signal, and is not bound to 
anticipate unreasonable and unlawful rate of 
speed.—Gauthier v. Quick, Mass., 145 N. E. 436. 


13. Bailment — Gratuitous.—Where prospective 
tenant’s property was delivered to hotel under 
agreement to store until possession of apartment 
could be given, executed before lease of hotel 
apartment was made, delivery being made after 
lease reciting that storage should be at tenant’s 
risk had been executed, and on receipts containing 
similar provision, hotel was gratuitous bailee, 
liable only for its gross ee v. 
iaeeston Hotel Operating Co., . ¥., 206 N. Y. 


14. Sartauphty — Coneenimenh Se constitute 
the offense by a bankrupt, under Bankruptcy Act, 
$ 29b (Comp. St. § 9613), of knowingly and fraudu- 
lently concealing from his trustee property belong- 
ing to his estate in bankruptcy, there must be a 
trustee in bankruptcy of his estate, and an indict- 
ment which fails to allege that there is a duly 
elected or acting trustee is insufficient.—United 
States v. Grant, U. S. D. C., 1 Fed. (2d), 723. 


15.——Payments to Creditors.—As_ estate of 
bankrupt is in custodia legis from filing of peti- 
tion, and tit’e of trustee relates back to that date, 
debtor of bankrupt cannot lawfully make pay- 
ments to creditors of bankrupt out of amount 
owing to bankrupt, unless required to do so by 
express contract, or by some mechanic’s lien, or 
special statute, or under doctrine of subrogation. 
—Ninth School Dist. of Manchester v. Rogers, 
Mass., 145 N. E. 278. 


16.——Preference.— Where automobile dealer, 
more than four months prior to bankruptcy pro- 
ceedings against him, transferred warehouse re- 
ceipts covering automobiles to secure transferee’s 
loan to dealer of 80 per cent of the purchase price 
of the cars, and the transferee took possession of 
the cars before rights of third persons had inter- 
vened and before the commencement of proceed- 
ings in bankruptcy, the dealer’s trustee in bank- 
ruptcy was not entitled to the cars on the ground 
that the taking of possession constituted an un- 
tawful preference, under Bankruptcy Act, § 47a, 
cl. 2, as amended in 1910 (Comp. St. § 9631), 
though the transferee took possession within four 
months’ before bankruptcy, since’ transferee’s 
right to possession was acquired more than four 
months prior to bankruptcy, and its possessory 
title or lien related back and took effect as of the 
time the right accrued.—Massachusetts Trust Co. 
v. MacPherson, U. S. C. C. &., 1 Fed. (2d) 769. 


17.——Preference. — Where vice-president of 
bank, who was chairman of creditors’ committee, 
knew that debtor could not continue business un- 
less creditors extended time for payment of debts, 
that creditors had not agreed to moratorium, and 
that debtor had suspended operations before it 
made deposits in bank, the bank had reasonable 
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cause to believe, when it charged such deposits 
to debtors indebtedness to bank, that effect 
thereof would be to give it a preference.—Gates 
v. First Nat. Bank of Richmond, Va., U. 8. D. C., 
1 Fed. (2d) 820 

18.——Priority.—Where the laws of the state give 
a landlord a lien for rent, without any time limit, 
the landlord of a bankrupt is entitled to priority 
of payment of a c!aim for rent accrued prior to 
the bankruptcy, under Bankruptcy Act, § 64b (5), 
being Comp. St. § 9648, without regard to the date 
ef accrual, where the lien would attach to the 
property which passed to the trustee.—In re Brin- 
son, U. S. D. C., 1 Fed. (2d) 824. 


19.——-Trust Deed.—A trust deed, executed by a 
debtor when insolvent and with intent to prefer 
a creditor, more than four months before the fil- 
ing of a petition in bankruptcy against him, but 
not recorded until within the four months period, 
held to constitute an “act of bankruptcy,” in view 
of Shannon’s Code Tenn. §§ 3749, 3752, which. 
as construed by the courts of the state, require 
such instruments to be registered before being 
effective against general creditors of the grantor. 
—In re Sparks, U. S. D. C., 1 Fed. (2d) 726. 


20. Banks and Banking—Forgery.—A bank 
which has notice that a deposit is the fund of 
another may refuse to honor check of depositor.— 
First State Bank & Trust Co. v. First Nat. Bank, 
T., 145 N. E. 382. 


21.——-Joint Savings Account.—Joint savings ac- 
count, which provides that ‘either is authorized, 
under any circumstances, to sign checks for the 
withdrawal of funds, in whole or in part,’’ held 
joint tenancy with right of survivorship, so that 
bank could pay to survivor, notwithstanding Code 
1907, § 3419.—First Nat. Bank of Birmingham v. 
Lawrence, Ala., 101 So. 663. 


22. Letter of Instructions.—Where savings 
bank depositor delivered passbook, with letter di- 
recting disposition of account and proceeds of 
bonds and stamps, to Polish bank, by which they 
were forwarded to bank which issued book, held 
under St. 1923, § 2319c, there was no irrevocable 
assignment, and that bank, by delivering fund in- 
volved in accordance with instructions in letter 
after depositor had persona!ly canceled such in- 
structions, acted without authority and was liable. 
—Gruszka v. Mitchell Street State Bank, Wis., 
200 N. W. 680. 

23.——Lien on Stock.—No lien upon the stock of 
a stockholder in a bank can be acquired by the 
bank by a provision in the stock certificate, so as 
to defeat the Hen of an assignee of the stock.— 
Bank of Pontotoc vy. Robinson, Miss., 101 So. 561. 


24. Note Endorsed in  Blank.—Under Act 
Cong. Nov. 7, 1918, §§ 1, 2 (U. S. Comp. St. Ann. 
Supp. 1919, §§ 9696a, 9696b), where national bank 
took over assets and assumed liabilities of an- 
other bank, it became holder of note transferred 
under biank indorsement in same manner and to 
same extent as transferor and could not recover 
thereon without surrendering security held by 
transferor.—National Bank of R az’ v. Erion- 
Haines Realty Co., N. Y., 206 N. Y. S. 452. 


25.——Where a time draft attached to shipper’s 
order bill of lading is left with a bank for collec- 
tion, bank must hold bill of lading until draft is 
paid, as soon for payment of draft as cash 
transaction.—Citizens’ Bank & Trust Co. v. Ever- 
best Shingle Co., Wash., 229 Pac. 743. 


26. Bille and Notes—Blue Sky Law.—Failure of 
domestic corporation, selling own stock, to com- 
ply with Blue Sky Law (Crawford & Moses’ Dig. 
§ 751 et seq.), held to render notes given in pay- 
ment voidab‘e and non-collectible except by inno- 
cent purchaser for value.—City Nat. Bank v. De 
Baum, Ark., 265 S. W. 648. 


27.——Conditional Delivery.—Where a negotiable 
note, delivered upon a condition which is not ful- 
filled, is negotiated to a holder who takes with 
notice, the fact that the maker subsequently takes 
a note from the original Pan to secure him 
against loss does not estop the maker from setting 
up the conditiona? debivery as a defense in an 
action by the holder. If the original payee pays 
his note to the maker, such an estoppel arises to 
to the extent of the payment.—First Nat. Bank 
of Rigby v. Campbell, Idaho, 230 Pac. 43. 

28.——Fraud.—In action on renewal note, defense 
that plaintiff took original note with notice that 
it was procured from plaintiff by fraud, and note 











sued on was renewal, was valid, not only as 

inst original note, but also as against any 
note accepted in renewal.—Merchants’ Nat. Bank 
v. Howard, N. C., 125 S. E. 126. 


29.——-Partnership.—One not party to notes he'd 
not liable thereon, even if given to further bust- 
ness of partnership, of which he was member, in 
absence of evidence that he assumed payment 
thereof, that payee sustained loss because of part- 
nership business, or that notes were given in sat- 
isfaction of, or as indemnity against loss.—Wil- 
Tams v. Kincannon, Tex., 265 S. W. 925. 


30. Brokers—Second Broker.—Where _ broker, 
not holding exclusive agency, authorized to sell 
for $65,000 cou'd only get offer of $60,000 from 
prospective buyer, owner could properly in good 
faith employ another broker, who would be en- 
titled to commission on obtaining sale of property 
to same buyer for $63,000.—Nichols v. Atherton, 
Mass., 145 N. E. 277. 


31. Constitutional Law—Free Speech.—Constitu- 
tional guaranties of freedom of speech are not vio- 
lated by a statute penalizing the advocacy of vio- 
lence in bringing about governmental changes.— 
State v. Fiske, Kan., 230 Pac. 88 


32.——Motion Pictures on Sunday.—Ordinance 
prohibiting Sunday display of motion pictures ex- 
cept by religious and philanthropic societies not 
charging admission, held constitutional exercise of 
police power, and not violative of Const. Amend. 
14 as to due process and equal protection of laws, 
or of State Const. art. 4, § 25, subd. 33, as to special 
laws where genera! law could be made applicable. 
a Theatres v. City of Pomona, Cal., 230 

ac. % 


33.——-Soldiers’ Bonus Act.—Under Laws 1924, 
ec. 19, § 6, passed under Const. art. 7, § 13, sub- 
division D of which provides only for payment of 
soldiers’ bonus to next of kin of soldier who dies 
after taking effect of act, and before time for 
filing claim for bonus expires, next of kin of sol- 
dier, who died before act took effect, were not 
oe to bonus.—In re Craig, N. Y., 206 N. Y. 


34. State Law.—Ky. St. § 210, invalidating 
sales or conveyances of land in another’s adverse 
possession, does not abridge privileges of citizens 
of the United States, deprive the purchaser of 
property without due process of law, or deny him 
the equal protection of the laws, in violation of 
the United States - Constitution.—Begley v. 
Erasmie, Ky., 265 S. W. 833. 


35. Contracts—Abandonment.—Where plaintiff, 
employed to produce ballet for operetta, abandoned 
services before any dress rehearsal was had, em- 
ployer’s statement that he was satisfied with 
ballet, made prior to such abandonment, held 
merely to indicate current satisfaction with prog- 
ress of work, and not to show legal completion of 
plaintiff's contract obligation.—Fokline v. Shubert, 
N. Y., 206 N. Y¥. S. 3 

36.——Liability Under Government Contract.— 
Building contractor complying with p!ans and 
specifications, as required by government contract, 
in constructing canopy, which fell after heavy fall 
of snow thereon because supporting irons or braces 
had insufficient spread, or were fastened at too 
low an angle with base, held not liable for death 
of one on whom it fell—Ryan v. Feeney & 
Sheehan Bldg. Co., N. Y., 145 N. B. 321. 


37. Corporations—Doing Business in State.—A 
foreign corporation, manufacturing automobiles 
outside of this state, and selling them to distribu- 
tors within this state by means of closed bills of 
lading with drafts attached, with directions to 
notify such distributor, and sent to a bank in this 
state for collection, when the distributor pays 
such drafts and thus acquires title to the cars so 
bought from the manufacturer, is not ‘doing 
business’’ in this state, so as to subject it to the 
process of the courts of this state, by the employ- 
ment of a district superintendent whose territory 
embraces this state, and whose duties are to visit 
distributors and dealers so buying automobiles 
from his principal, to assist such distributors and 
dealers in every way possible in selling the auto- 
mobiles so bought, to keep up with the business 
done by such distributors and dealers, and make 
reports thereof to the company at its home office, 
to see that distributors and dealers render proper 
service to users of such cars, and to select such 
distr:butors and dealers, subject to the approval 
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of the company, and execute in the name of the 
company tentative contracts with distributors and 
dealers to be sent to the home office of the com- 
pany to be approved by it and countersigned by 
one of its executive officers; such district super- 
intendent making no sales of cars for his com- 
pany in this state, and making no contracts with 
its distributors and dealers except in the manner 
above stated.—Southeastern Distributing Co. v. 
Nordyke & Marmon Co., Ga., 125 S. E. 171. 


38. Foreign Corporations.—Sale and shipment 
of goods from another state into Vermont by for- 
eign corporation being interstate commerce, G. L. 
5009, prohibit‘ng foreign corporations from main- 
taining an action on contract, if it was doing busi- 
ress in state without obtaining certificate of au- 
thority, as required by section 4995, did not pre- 
vent such corporation from suing for price.—Eetna 
Chemical Co. v. Spaulding & Kimball Co., Vt., 126 
Atl. 582. 

39. Voting Trust.—One who transferred his 
stock to voting trustees cou'd assign his equitable 
irterest in the stock to a third person.—In re Sel- 
way Steel Post & Fence Co.'s Receivership, Iowa. 
200 N. W. 621 

49. Covenants—Exclusive Agency.—An agree- 
ment between the owner of an apartment house 
and a real estate agent, by which the owner did 
‘““‘g've, grant, and sell to’’ said agent (a corpora- 
tion), “its successors and assigns, the sole and ex- 
clusive right for the present !eases, and for a period 
of five years. beginning September 1, 1923, to rent. 
manage, and supervise’ said property, and did 
“confer upon said agent full and genera! power 
to make leases in his name, and in the name of 
his successors and assigns. w‘th tenants and pro- 
spective tenants for said premises. * to pur- 
chase supplies for said premises, to collect the 
rentals thereon, to hire and discharge janitors, 
* * ©* and in general to manage and supervise 
said property,”’ did not constitute a covenant run- 
ning with the land, nor did it confer upon the 
agent an easement in the property, nor was it 
such a restrictive agreement eo to the use 
and enjoyment of the land, as equity treats as 
one going wth the land into the hands of a pur- 
chaser with notice; but such agreement is of a 
co'lateral nature to the land, and is a personal 
obligatton of the maker, which will not bind or 
pass to assignees, even where they are expressly 
named and take with notice of such agreement.— 
Grant-Jeter Co. v. American Real Estate Co., Gwe, 
125 8S. E. 73. 

41. Deeds—Confidential Relation.—Where grant- 
or was widow and grantee a stepson. no presump- 
ton of confidential relations between them was 
raised.—Cox v. Parker, Ala., 101 So. 657. 


42. Easements—Right of Way.—Deed of coal in 
e-nter of large tract bordering on river he'd to 
contemplate right of way from coal to river, where 
transpcrtation at time deed was executed was by 
river. though, deed did not express point or place 
t> which passway should run.—Beattyville Co. v. 
Tyrone Coal Cé., Ky., 265 S. W. 616. 


43 Em'nent Domain—Filing of Plans.—Plan of 
bu 'lding lines not given to town clerk, but placed 
in safe not in his office, but in vault in town build- 
ing, where many other town officers kept their 
records, was not “filed in the office of the town 
clerk,” as required by G. L. c. 82, § 23.—Inhabi- 
tants of Town of Greenfield v. Burnham, Mass., 
145 N. E. 306. 

44. Fixtures—Filling Station.—Where at time of 
sale and conveyance of lot it was being used in 
part as a filling station, and filling station con- 
sisted of tank buried under sidewalk which joined 
building on the lot, together with a pump con- 
nected with tank at outer edge of sidewalk, held 
that the filing station was a fixture which passed 
by deed to purchaser of the lot, as against claim 
of ownership by lessee of the premises that he 
purchased it from former tenant, who purchased 
from parties to whom owner of lot had sold it.— 
Dent v. Bowers, Ark., 265 S. W. 636. 


45. Frauds, Statute of—Option Without Price.— 
Agreement that lessee should have first preference 
to purchase apartment during lease, held incom- 
plete contract and unenforceable under statute, 
because of absence therefrom of price and terms 
or method to ascertain them.—Cerrato v. Megaro, 
N. J., 126 Atl. 531. 


46. Hawkers and Peddlers—Soliciting From 
Samples.—Where a person travels from city to city 











or town to town in this state, exhibiting samples 
and taking orders which are sent in to the place 
of business or distributing point of the dealer, 
where such orders are filled and sent to the pur- 
chaser, the sale and delivery not being one trans- 
action, whether the purchaser is a retail or a 
wholesa'e dealer or a consumer, the salesman is 
not a peddler, but a traveling salesman. Under 
the facts of this case, the business of the peti- 
tioner was that of a traveling salesman, and not 
a peddler. Accordingly, he was not taxable under 
a municipal ordinance imposing a tax upon per- 
sons peddling merchandise on streets or from 
house to house; and the court erred in refusing 
to enjoin the municipality and its officers from 
enforcing the pedd'ing ordinance as against the 
— 1a v. City of La Grange, Ga., 
1 ; 


47. Innkeepers—Negligence.—Mere presence of 
boxes and such rubbish as would ordinarily ac- 
cumulate about hotel basement, which caught fire, 
that was quickly extinguished, held not to show 
negligence of innkeeper toward guest. who through 
fright attempted to escape through window of 
third floor and was injured.—Bell v. Daugherty, 
Iowa, 200 N. W. 709 


48. Insurance—“‘Children.’’—Life policy. pro- 
viding that it shou'd be construed according to 
laws of New York, and payable to wife of insured 
“and if not living to their children or their 
guardian for their use,” held not to include grand- 
children surviving deceased child.—Bailey  v. 
Jerome, S. C., 125 S. EB. 29. 


49.— Foreign Association.—Where an_ associa- 
tion incorporates under the laws of another state, 
and one of its objects is ‘‘to establish funds to 
indemnify its members for disability or death re- 
su'ting from accidental means, establishes 
branches or councils in this state. and such sub- 
ordinate councils pass upon the physical, as well 
as the mental and moral. eligibility of all appli- 
cants for membership, initiates new members, re- 
ceives from them the initiation fee,’ forwards 50 
per centum thereof to the home office in another 
state, and retains 50 per centum for the subordi- 
nate council, such association is ‘‘doing business in 
this state,’’ within the purview of section 5436, 
Comp. St. Okl. 1921, and where such foreign cor- 
poration has not designated an agent in this state 
upon whom summons or other process may be 
served, so as to authorize personal judgment, 
service upon the secretary of state is sufficient.— 
Naill v. Order of United Commercial Travelers of 
America, Okla., 229 Pac. 833. 


50.—Terms of Policy.—Where policy expressly 
exempted insurer from liability for injuries caused 
by plaintiff's drivers, and from loss “arising from 
injuries caused by any * * * vehicle.” held there 
cou'd be no recovery for injuries inflicted by line- 
man while hauling poles on motor truck, though 
linemen, as usually employed, were within terms 
of policy—Leaksvi'le Light & Power Co. Vv. 
Georgia Casualty Co., N. C., 125 S. E. 123. 


51.—Gift of Policy.—When policy of insurance 
is taken on husband’s life during coverture, and 
wife, her executors, administrators, or assigns, are 
beneficiaries named, husband is presumed to have 
made gift to her of policy and proceeds, and these 
become her separate property.—In re Castagnola’s 
istate, Cal., 230 Pac. 188. 


52.— Transfer of Property.—Where holder of 
purchase-money lien had fire policy issued in name 
of purchaser, containing loss payab‘e clause in his 
favor as lienholder, and later purchaser trans- 
ferred property to him, there was violation of pro- 
vision against change in title or interest of in- 
sured, and he could not recover for loss then oc- 
curring; and insurer’s retention of premiums did 
not estop it.—Hendrix v. National Union Fire Ins. 
Co. of Pennsylvania, Ky., 265 S. W. 795 


5% Landlord and Tenant—Nuisance.—Where, 
long prior to owner’s lease of entire building sub- 
ject to lease of loft therein, sign erected by loft 
tenant over street was in danger of falling and 
constituted nuisance, and lessee subsequently sub- 
let to loft tenant, landlord and lessee both par- 
ticipated in continuance of nuisance, and both were 
liable.—-Zolezzi v. MacCanlis, N. Y., 206 N. Y. S. 


54. Libel and Slander—Physician’s Testimony.— 
In action for libel against physician by chiroprac- 
tor, defendant’s attempt to contradict death, cer- 
tificate issued by chiropractor, stating that sec- 
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ondary cause of death was probably administra- 
tion of arsenic or strychnine by medical doctor. 
hel irrelevant.—Co!lins v. Tansey, N. J., 126 Atl. 
536. 


55. Licenses—Sale of Stock.—Sale of speculative 
corporate stock to plaintiff in rear of plaintiff's 
store, with no one present except plaintiff’s nephew, 
he'd not prohibited by Blue Sky Law, §§ 3, 14; not 
being accomplished by means designated, and not 
directly or indirectly made in promotion of enter- 
prise.—Gillespie v. Long, Ala., 101 So. 621. 





56. Solicitors.—Portion of ordinance, requiring 
solicitors representing business houses beyond city 
limits to pay a license fee and execute a bond 


and exempting from such requirements solicitors’ 


revresent'ng business houses within the city, held 
void as discriminatory. in vio'’ation of Const. art. 
1. 8 21, prohibiting erants of vrivileres and tm- 
munities.—Ex parte Robinson. Cal., 230 Pac. 175. 


K7 Municipal Corporations—Rumver in Street 
—City has no right to nlace tn its street. for nur- 
pose of warning drivers of danger of street inter- 
section. “bumper” constituting a dangerous device 
or obstruction which an automobile driver, even 
{n use of ordinary care, may not see. and by which 
a driver, who has no knowledge thereof. or who 
through momentary forgetfulness, or distraction 
of attention elsewhere. does not stop or reduce 
speed of car, is injured, though driving at a rea- 
sonable rate of speed. and installation thereof is 
neg’igence.—Mayor. etc.. of City of Vicksburg v. 
Harralson, Miss., 101 So. 713. 


58. Iee on Sidewalk.—Accumulated snow and 
ice on sidewalk, if not defect in walk itself. con- 
stituted “defective condition,’’ within Code Suvp. 
1913. § 3447. requiring notice of injurv from de- 
fective condition of street or sidewalk as pre- 
requisite to suit therfor.—Pasold v. Town of De 
Witt, Iowa, 200 N. W. 595. 


59.——Soft Drink Places.—Under Home Rule Act 
(Act March 4, 1918 [P. L. p. 958]). ordinance re- 
quiring soft drink places to expose entire interior 
from street, office, or corridor of bui'ding to public 
view was not ultra vires.—Thorne v. Town of 
Kearny, N. J., 126 Atl. 613. 


60. Principal and Agent—Agent’s Declarations. 
—Where fact of agency rests in parol or is to 
be inferred from principal’s conduct, and there is 
evdience tending to show agency, agent’s acts and 
declarations are admissible-——Campbell Motor Co. 
v. Brewer, Ala., 101 So. 748. 


61.—Liability of Agent.—Although an agent 
enters into a contract with the actual intention 
of binding his principal only, if his wording of the 
same, or the circumstances of the case are such 
as to bind himself. he will be personally liable 
thereon, notwithstanding the fact that he may 
have incidentally disclosed the name of his prin- 
cipal.—First Nat. Bank of Heavener v. Kempner. 
Okla., 229 Pac. 840. 


62. Sales—C. i. f. Contracti—Under c. i. f. con- 
tract, in absence of anything to contrary, seller 
completed contract when he delivered goods to 
ship, paid freight to destination, and furnished 
buyer customary documents, and, title having 
passed by such delivery, all risks of loss or de- 
terioration while goods were in transit rested on 
buyer.—Bullard v. Morgan .H. Grace Co., N. Y., 
206 N. Y. S. 335. 


63. Payment on Delivery.—Where sale was 
for cash or certified check on delivery, but on 
delivery payment was not made, and sel'er was 
forcibly prevented from removing goods from 
buyers’ place of business. requirement as to pay- 
ment held not waived, and title not to pass.—Max- 
herman Co. y. Alper, N. Y., 206 N. Y. S. 233. 


64.——Refusal to Accept.—Where contract for 
sale of bales of silk provided that rules of Silk 
Association should govern, in absence of proof as 
to weight of bales, seller, on buyer's refusal to take 
silk, held entitled to recover only for standard 
bales, less 5 per cent permissible variation there- 
et am v. Gerseta Corporation, N. Y., 206 
aN. . . . 











65.—Specifications.—Under a contract for sale 
of ‘9,000 to 11,000% tons of steel rods, to be 
shipped in monthly installments during a stated 
time, which required the buyer to give specifica- 
tions of shipments two days before time of ship- 
ment. the buyer, as the first actor, he'd to have 
the option of determining between the minimum 
and maximum quantities specified.—Keystone Steel 
& Wire Co. v. Kokomo Steel & Wire Co., U. S 
Cc. C. A., 1 Fed. (2d) 790. 


66. Taxatlon—Notice of Sale.—A statute re- 
quiring “the publication of a delinquent tax sale 
notice once a week for three consecutive weeks 
means 21 days and a sale of real estate by a 
county treasurer for delinquent taxes. where notice 
of such sale has been given for a period less than 
21 days prior to such sale, is void, and a tax 
deed to ‘and so sold is void.—Smith v. Bostaph, 
Okla., 229 Pac. 1039. 


67.— Rolling Stock.—In view of Act No. 122 of 
1900. 8 6 and Act No. 140 of 1916, § 1. Louisiana 
Tax Commission, held authorized unaer Act No. 
170 of 1898 § 29. to apnnly un't rule of taxation to 
rolling stock of interstate railroad leasing line of 
track within state: “line.” as used in act, mean- 
{ing route over which rai'road carries on business. 
regardless of ownersh'p.—Director General of Rai!- 
roads v. Hughes. Tax Collector, La., 101 So. 728. 


68. Rolling Stock.—Cars let to railroad cor- 
porations and used exclusively in interstate com- 
merce are taxable in state. and tax is apportion- 
abh’e among counties of state according to mileage. 
—Union Tank Car Co. v. Day. La., 101 So. 581. 


69. Trusts— ‘Voluntary Trust’’—Depositor’s 
onening of joint account with another. and deposit 
of jewelry, at latter’s request, in envelopes handed 
ta him and returned to safe denosit box belonging 
to them jointly with intent that money be dis- 
tributed to snecified persons on donor's death and 
jewelry be given to persons named on envelones, 
held voluntary trust within Civ. Code, § 2221.— 
Logan v. Ryan, Cal., 229 Pac. 993. 


70. Vendor and Purchaser—Breach of Contract. 
—It plain'y apnears that if the defendant has any 
r‘ght unon the facts alleged in the answer it arises 
from the plaintiff’s breach of a contract subse- 
auent to that upon which the suit was based. and. 
assuming that such contract and breach appear, a 
demurrer to the answer was nevertheless properly 
sustained because of the failure of the answer to 
a’lege any amount of damage as a result of the 
breach.—Gilford v. Green, Ga., 125 S. E. 8h 


71. Workmen’s Compensation—Course of Employ- 
ment.—Though relationship of employer and em- 
ployee may impliedly cover reasonable interval of 
time for employee, who has quit, to get his pay 
and leave premises. if employee leaves premises 
without getting pay. only relationship remaining 
is that of debtor and creditor, and injury received 
on subsequent visit to collect pay does not arise 
in “course of employment.’’—Olsen v. Hur'bert- 
Sherman Hotel Co., N. Y., 206 N. Y. S. 427. 


72. Incidental to Employment.—Injury — to 
county emp’oyee while being transported home 
from his work, as provided by contract of em- 
ployment, in automobile customarily used by owner 
for such emergencies. at foreman’s request, though 
not under contract to do so, held to have arisen 
within period of employment and while doing 
something incidental to it.—Rock County v. In- 
dustrial Commission, Wis., 200 N. W. 657. 








73. Recovery From Third Person.—Where mas- 
ter in New Jersey paid servant for injury in that 
state and thereafter servant recovered from third 
person in New York for same injury sum in ex- 
cess of that paid by master, latter had, in view of 
New Jersey Workmen’s Compensation Law, § 3, 
par. 23, as amended) by Act April 1, 1913 (P. L. p. 
311, § 8), under which cause of action arose, equ'ta- 
ble right to amount so paid, and equity wil! im- 
press lien on judgment recovered by servant 
therefor.—Hartford Accident & Indemnity Co. v. 
Chartrand, N. Y., 145 N. E. 274. 
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